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CITY OF HAYWARD Meeting Date _11/16/06

AGENDA REPORT Agenda ltem :L

TO:; Planning Commission
FROM: City Attorney

SUBJECT: Review of Legal Principles relating to Conflicts of Interest and the Brown Act.

Recommendation:

It is recommended that the Planning Commission review the following information.
Discussion:

This report presents a broad overview of relevant conflict of interest regulations. In addition, in
keeping with the City’s strong commitment to the principles of open government, as well as the
Alameda County Grand Jury’s recommendation for periodic Brown Act updates, this report is
presented to review the Brown Act.

Conflicts of Interest

Public officials, including members of the Planning Commission, are governed by several different
conflict-of-interest laws. The most comprehensive conflict of interest rules have been promulgated
by the Fair Political Practices Commission (FPPC) and derive from the California Political Reform
Act. There are also laws prohibiting a government official from approving a contract with the public
agency in which the official has a financial interest. Common law conflict of interest rules also
preclude a public official from acting in a manner that creates an appearance of impropriety.

The FPPC conflict-of-interest analysis involves answering a series of questions:

(1) Are you a public official?



(2) Are you making, influencing or participating in a governmental decision?

(3) What are your economic interests?

(4) Are your economic interests directly or indirectly involved in the governmental decision?

(5) Are your economic interests material?

(6) Is it reasonably foreseeable that the materiality standard will be met by the governmental
decision?

(7) If you have a conflict of interest, does the "public generally" exception apply?

(8) If you have a disqualifying conflict of interest, is your participation legally required?

Members of the Planning Commission are public officials under the FPPC. For purposes of this
discussion, the most important questions are numbers 3, 4, 5 and 6. A few examples of economic
interests include real property (owned or leased), businesses, investments, gifts, salaries and other
sources of income belonging to you or your immediate family. For example, if an applicant is the
source of $500 of income to you - either personally or through a family member or a business that you
own - in the 12 months prior to the time of the Planning Commission's action on the applicant's
application, you likely have a conflict of interest on that particular application. With the exception of
real property, an economic interest is directly involved if it is the subject of the governmental decision;
otherwise it is indirectly involved. Generally speaking, real property that is within 500 feet from the
property that is the subject of the governmental decsion is considered "directly involved" and the
financial effect of the decision is presumed to be material. If the real property is more than 500 from
the property that is the subject of the governmental decision, then the financial effect of the decision
is presumed to be immaterial. The tests for materiality for other types of economic interests are very
complicated and require review on a case-by-case basis.

Once the public official determines that a conflict of interest exists, the public official must publicly
identify the economic interest involved, including specific details about the economic interests. For
real property, this means the location of the real property, unless it is the public official's residence.
This disclosure must be done after the announcement of the agenda item but before discussion of the
item. The public official must then immediately leave the room.

An overview of conflicts regulations prepared by the FPPC is attached. Violations of the Political
Reform Act may result in fines and/or criminal, civil or administrative proceedings. As the conflict of
interest analysis is both factually and legally intensive, it is always wise to consult with the City
Attorney's office in advance so that a thorough review can be conducted.

Ralph M. Brown Act

The Ralph M. Brown Act (“Brown Act™) is California’s “sunshine” law for local governments. Based
upon state policy that the people must be informed so that they can maintain oversight of the
government, the Brown Act requires that all meetings of the legislative body of a local agency be
open and public, and that all persons be permitted to attend any meeting of the legislative body of a
local agency, unless an exception exists.




Meetings: Under the Brown Act, a meeting is any congregation of a majority of the members of a
legislative body at the same time and the same place to hear, discuss or deliberate on any item that is
within the subject matter jurisdiction of the local agency. All deliberations during a meeting of the
legislative body must be conducted in open session. The Brown Act does not limit individual contacts
between a member of the legislative body and any other person, except in the context of "serial
meetings" which are discussed below. The Brown Act also permits the majority to attend a social
gathering, provided that agency business of a specific nature is not discussed. '

Under the Brown Act, the public has a right to address the Commission at any meeting on any topic
that is within the Commission’s subject matter jurisdiction. However, a Planning Commission
meeting is considered a “limited public forum.” As such, the Commission has the authority to limit
speech through the imposition of agendas and rules of order and decorum. The regulations on public
comment must be reasonable. Any restrictions upon public comment at Commission meetings must
not be too broad and must not constitute prior restraints. A legislative body may prohibit a member
of the public from speaking on a matter which is not within the legislative body's subject matter
jurisdiction.

Discussing ftems Not On The Agenda:  While the Brown Act generally prohibits acting on or
discussing items not on the posted agenda, it allows the Commission to do any of the following:

. Briefly respond to statements made or questions posed by persons exercising their public
comment rights.

. Ask a question of staff or the speaker for clarification.

. Make a brief announcement.

. Make a brief report on his or her own activities.

. Provide a reference to staff for factual information.

. Request staff to report back to the Commission on any matter.

. Take action to direct staff to place a matter of business on a future agenda.

While neither the legislature nor the courts have provided guidance on what a “brief” statement,
comment, announcement or report may be, discretion would seem to dictate that they be able to be
completed within a few minutes. Caution should be used to avoid any discussion or action on an item
that has not been agendized.

Technological Communications and Serial Meetings: The Brown Act applies to all meetings of the
legislative body. One of the most frequently asked questions about the Brown Act involves serial
meetings. The serial meeting may be a "daisy-chain” style meeting in which one member contacts
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another member and that member contacts a third member who then contacts a fourth member, etc.,
until a quorum and collective concurrence has been reached. Another type of serial meeting is the
hub-and-spoke meeting in which one member contacts all other members. It is also possible for staff
or third parties to become conduits, creating serial meetings. If the purpose of the communication (or
series of communications) is to develop a consensus and a quorum has participated, then the
~ communication is a serial meeting in violation of the Brown Act. The critical element for all these
types of nontraditional meetings is that an exchange of ideas, views or opinions (deliberations) has
occurred. Communications among a majority of the commission's members through e-mail or by
telephone also may result in a "meeting" for purposes of the Brown Act. The California First District
Court of Appeals recently held that one-on-one meetings between a city manager and
councilmembers, without more, does not violate the Brown Act. However, if City staff or a third
person act as an intermediary between public officials, then there may be a violation of the Brown Act.

Remedies for Brown Act Violations: The District Attorney or any interested person can file a civil
action to compel a local agency to comply with the Brown Act. Persons who wish to invoke the
Brown Act's civil rémedies must first provide the legislative body the opportunity to cure its actions.
An interested person who successfully invalidates a legislative body's action can recover attorney's
fees and costs from the local agency (not the individual members). However, a violation of the Brown
Act by a member of the legislative body who acts with improper intent is punishable as a
misdemeanor. The member must intend to deprive the public of information to which the member
knows or has reason to know the public is entitled in order to be found guilty of a misdemeanor.

Recommended by:

fro—t brnsssb!

Maureen Conneely
Assistant City Attorney

Attachmenits:

FPPC Overview of Conflicts Laws
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“My home is near the proposed
new shopping mall. Can I vote on
the issue at next month’s
Planning Commission meeting?”

Many of you may have been confronted with such
questions. This booklet is offered by the FPPC as a
general overview of your obligations under the Palitical
Reform Act’s conflict-of-interest rules. Using non-
technical terms, the booklet is aimed at helping you un-
derstand your abligations at the "big picture” level and
to help guide you to more detailed resources.

Stripped of legal jargon:

»You have a conflict of interest with regard to a par-
ticular govemment decision if it is sufficiently likely that
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the outcome of the decision will have an important im-
pact on your economic interests, and

>a significant portion of your jurisdiction does not also
feel the important impact on their economic interests.

The voters who enacted the Political Reform Act by
ballot measure in 1974 judged such circumstances to
be enough to influence, or to appear to others to influ-
ence, your judgment with regard to that decision.

The most important thing you can do to comply with
this law is to learn to recognize the economic interests
from which a conflict of interest can arise. No one ever
has a conflict of interest under the Act “on general prin-
ciples” or because of personal bias regarding a person
or subject. A conflict of interest can only arise from par-
ticular kinds of economic interests, which are explained
in non-technical terms later in this booklet.
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If you learn to understand these interests and to
spot potential problems, the battle is mostly won be-
cause you can then seek help on the more technical
details of the law from your agency’s legal counsel or
from the California Fair Political Practices Commission.
The Commission’s toll-free advice line is 1-866-
ASK-FPPC (1-866-275-3772).

Under rules adopted by the FPPC, deciding whether
you have a financial conflict of interest under the Politi-
cal Reform Act is an eight-step process. If youme-
thodically think through the steps whenever there may
be a problem, you can aveid most — if not all — mis-
takes. These steps are spelled out and explained in
general terms in this booklet.

If you learn nothing else from this booklet, re-
member these things:

» This law applies only to financial conflicts of in-
terest; that is, conflicts of interest arising from
economic interests.

> Whether you have a conflict of interest that dis-
qualifies you depends heavily on the facts of
each governmental decision.

> The most important proactive step you can take
to avoid conflict of interest problems is learning
to recognize the economic interests from which
conflicts of interest can arise.

On the next page are the eight steps:
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Eight steps
to help you decide

Step One: Are you a “public
official” within the meaning of
the rules? -

Step Two: Are you making, participating in making, or
influencing a governmental decision?

Step Three: What are your economic interests? That
is, what are the possible sources of a financial conflict
of interest?

Step Four: Are your economic interests directly or in-
directly involved in the governmental decision?

Step Five: What kinds of financial impacts on your
economic interests are considered important enough
to trigger a conflict of interest?

Step Six: The important question: Is it substantially .
likely that the governmental decision will result in one
or more of the materiality standards being met for one
or more of your economic interests?

Step Seven: If you have a conflict of interest, does the
“public generally” exception apply?

Step Eight: Even if you have a disqualifying conflict of
interest, is your participation legally required?
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Next, here is a non-technical explanation of each:

Public Official

Step One — Are you a “public official,”
within the meaning of the rules?

The Act's confiict-of-interest rules apply to “public
officials” as defined in the law. This first step in the
analysis is usually a formality — you are probably a
public official covered by the rules. If you are an
elected official or an employee of a state or local gov-
ernment agency who is designated in your agency’s
conflict-of-interest code, you are a “public official.” If
you file a Statement of Economic Interests (Form 700)
each year, you are a “public official” under the Act
(even if you are not required to file a Form 700, in
some cases you may still be considered a public official
because the definition covers more than specifically
designated employees). The cases that are tougher to
determine typically involve consultants, investment
managers and advisers, and public-private partner-
ships. If you have any doubts, contact your agency’s
legal counsel or the FPPC.

Governmental Decision

Step Two — Are you making, participating in
making, or influencing a governmental
decision?

The second step in the process is deciding if you
are engaging in the kind of conduct regulated by the
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conflict-of-interest rules.- The Act’s conflict-of-interest
rules apply when you:

» Make a governmental decision (for example, by vot-
ing or making an appointment).

» Participate in making a governmental decision (for
example, by giving advice or making recommenda-
tions to the decision-maker).

> Influence a governmental decision (for example, by
-~ communicating with the decision-maker).

A good rule of thumb for deciding whether your ac-
tions constitute making, participating in making, or influ-
encing a governmental decision is to ask yourself if you
are exercising discretion or judgment with regard to the
decision. If the answer is “yes,” then your conduct with
regard to the decision is very probably covered.

When you have a conflict —
Regulation 18702.5 (special rule for
section 87200 public officials)

Government Code section 87105 and regulation
18702.5 autline a procedure that public officials speci-
fied in section 87200 must follow for disclosure of eco-
nomic interests when they have a conflict of interest at
a public meeting. The full text of this law and regulation
may be viewed in the Library and Publications section
of the FPPC’s website at http://www.fppc.ca.gov.

Public officials specified in section 87200 of the

Government Code, such as council members, planning
commissioners, and boards of supervisors, must pub-
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licly identify in detail the economic interest that cre-
ates the conflict, step down from the dais and must
then leave the room. This identification must be fol-
lowing the announcement of the agenda item to be

“discussed or voted upon, but before either the dis-
cussion or vote commences.

Additionally, the disqualified official may not be
counted toward achieving a quorum while the item is
being discussed.

The identification of the conflict and economic in-
terest must be made orally and shall be made part of
the public record.

Exceptions:

* |fthe decision is to take place during a closed
session, the identification of the economic inter-
est must be made during the public meeting prior
to the closed session but is limited to a declara-
tion that the official has a conflict of interest. The

“economic interest that is the basis for the conflict
need not be disclosed. The official may not be
present during consideration of the closed ses-
sion item and may not obtain or review any non-
public information regarding the decision.

* A public official is not required to leave the room
for an agenda item on the consent calendar pro-
vided that the official recuses himself or herself
and publicly discloses the economic interest as
described above.
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* A public official may speak as a member of the
general public only when the economic interest
that is the basis for the conflict is a personal eco-
nomic interest, for example, his or her personal
residence or wholly owned business. The official
must leave the dais to speak from the same area
as the members of the public and may listen to
the public discussion of the matter.

Examples:

— The Arroyo City Council is considering widen-
ing the street in front of council member Smith’s per-
sonal residence, which he solely owns. Council
member Smith must disclose on the record that his
home creates a conflict of interest preventing him
from participating in the vote. He must leave the
dais but can sit in the public area, speak on the mat-
ter as it applies to him and listen fo the public discus-
sion.

— Planning Commissioner Garcia is a greater
than 10% partner in an engineering firm. The firm
represents a client who is an applicant on a project
pending before the planning commission. Commis-
sioner Garcia must publicly disclose that the appli-
cant is a source of income to her requiring her
recusal. Commissioner Garcia must step down from
the dais and leave the room. Since this is not a per-
sonal interest that is the basis for the confiict, she .
may not sit in the public area and listen to the dis-
cussion.

— Supervisor Robertson rents a home to a
county employee. The county employee is the sub-
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ject of a disciplinary matter in a closed session of the
Board of Supervisors. During the open session prior to
adjourning to closed session, Supervisor Robertson an-
nounces that he must recuse himself from parficipating
in the closed session but does not disclose that the
reason for his recusal is a source of income nor
does he name the county employee that is the
source of income to him. He may not attend the
closed session or obtain any non-public information
from the closed session.

Economic Interests

Step Three — What are your economic
interests? That is, what are the possible
sources of a financial conflict of interest?

From a practical point of view, this third step is
the most important part of the law for you. The Act's
conflict-of-interest provisions apply only to conflicts of
interest arising from economic interests. There are six
kinds of such economic interests from which conflicts of
interest can arise:

> Business Investment. You have an economic in-
terest in a business entity in which you, your
spouse, your registered domestic partner, or your
dependent children or anyone acting on your behalf
has invested $2,000 or more.

» Business Employment or Management. You
have an economic interest in a business entity for
which you are a director, officer, partner, trustee,
employee, or hold any position of management. -
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> Real Property. You

have an economic in-
~ terest in real property

in which you, your
spouse, your regis-
tered domestic part-
ner, or your depend-
ent children or any-
one acting on your
behalf has invested
$2,000 or more, and
also in certain lease-
hold interests.

> Sources of Income. You have an economic inter-
est in anyone, whether an individual or an organiza-
tion, from whom you have received (or from whom
you have been promised) $500 or more in income
within 12 months prior to the decision about which
you are concerned. When thinking about sources
of income, keep in mind that you have a community
property interest in your spouse’s or registered do-
mestic partner's income — a person from whom
your spouse or registered domestic partner receives
income may also be a source of a conflict of interest
to you. Also keep in mind that if you, your spouse,
your registered domestic partner or your dependent
children own 10 percent of more of a business, you
are considered to be receiving “pass-through” in-
come from the business’s clients. In other words,
the business's clients may be considered sources of
income to you.

» Gifts. You have an economic interest in anyone,
whether an individual or an organization, who has
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given you gifts which total $360 or more within 12
months prior to the decision about which you are
concerned.

> Personal Financial Effect. You have an economic
interest in your personal expenses, income, assets,
or liabilities, as well as those of your immediate
family. This is known as the “personal financial ef-
fects” rule. If these expenses, income, assets or li-
abilities are likely to go up or down by $250 or more
in a 12-month period as a result of the governmen-
tal decision, then the decision has a “personal finan-
cial effect” on you. ‘

On the Statement of Economic Interests (Form 700)
you file each year, you disclose many of the economic
interests that could cause a conflict of interest for you.
However, be aware that not all of the economic inter-
ests that may cause a conflict of interest are listed on
the Form 700. A good example is your home. It is com-
mon for a personal residence to be the economic inter-
est that triggers a conflict of interest even though you
are not required to disclose your home on the Form
700.
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Directly or Indirectly Involved?

Step Four — Are your economic interests
directly or indirectly involved in the
governmental decision?

An economic interest which is directly involved in —
and therefore directly affected by — a governmental
decision creates a bigger risk of a conflict of interest
than does an economic interest which is only indirectly
involved in the decision. As a result, the FPPC’s con-
flict-of-interest regulations distinguish between eco-
nomic interests that are directly involved and interests
that are indirectly involved.

Once you have identified your economic interests,
you must next decide if they are directly involved in the
governmental decision about which you are concerned.
The FPPC has established specific rules for determin-
ing whether each kind of economic interest is directly or
indirectly involved in a governmental decision.

The details of these rules are beyond the scope of
this guide. In general, however, an economic interest
is directly involved if it is the subject of the governmen-
tal decision. For example, if the interest is real prop-
erty, and the decision is about building a donut shop
down the block from the property, then the interest is
directly involved. If the interest is a business, and the
decision is whether to grant a license for which the
business has applied, the interest is directly involved.

These are just examples; you should contact your
agency counsel, the FPPC and the specific regulations
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if you have questions as each case arises. Note also
that the next step in the analysis — applying the right
standard to determine whether an impact is material —
depends in part on whether the interest is directly or in-
directly involved. The regulations — Sections 18704
through 18704.5 — and other helpful information can
be found on the FPPC’s web site, hitp://www fppc.ca.
gov.

Materiality (Importance)

Step Five — What kinds of financial impacts
on your economic interests are considered
important enough to trigger
a conflict of interest?

At the heart of deciding whether you have a conflict
of interest is a prediction: Is it sufficiently likely that the
governmental decision will have a material financial ef-
fect on your economic interests? As used here, the
word “material” is akin to the term “important.” You will
have a conflict of interest only if it is reasonably fore-
seeable that the governmental decision will have an.im-
portant impact on your economic interests.

The FPPC has adopted rules for deciding what
kinds of financial effects are important enough to trig-
ger a conflict of interest. These rules are called
“materiality standards,” that is, they are the standards
that should be used for judging what kinds of financial
impacts resulting from governmental decisions are con-
sidered material or important.

There are too many of these rules to review in detail
in this booklet. Again, you can seek advice for your
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agency counsel or thé FPPC. However, to understand
the rules at a "big picture” level, remember these facts:

>

If the economic interest is directly involved in the
governmental decision, the standard or threshold
for deeming a financial impact to be material is
stricter (i.e. lower). This is because an economic
interest that is directly involved in a governmental
decision presents a bigger conflict-of-interest risk
for the public official who holds the interest.

On the other hand, if the economic interest is not di-
rectly involved, the materiality standard is more leni-
ent because the indirectly involved interest presents
a lesser danger of a conflict of interest. ‘

There are different sets of standards for the differ-
ent types of economic interests. That is, there is
one set of materiality standards for business enti-
ties, another set for real property interests, and so
on.

The rules vary by the size and situation of the eco-
nomic interest. For example, a moment’s thought
will teli you that a $20,000 impact resulting from a
governmental decision may be crucial to a small
business, but may be a drop in the bucket for a big
corporation. For example, the materiality standards
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distinguish between large and small businesses,
between real property which is close or far from
property which is the subject of the decision.

Does a Conflict of Interest Result?

Step Six — Is it substantially likely that the.
governmental decision will result in one or
more of the materiality standards being met
for one or more of your economic interests?

As already mentioned in the introduction, the heart
of the matter is deciding whether it is sufficiently likely
that the outcome of the decision will have an important
impact on your economic interests.

What does “sufficiently likely” mean? Put another
way, how “likely” is “likely enough?” The Political Re-
form Act uses the words “reasonably foreseeable.”

The FPPC has interpreted these words to mean
“substantially likely.” Generally speaking, the likelihood
need not be a certainty, but it must be more than
merely possible.

A concrete way to think about this is to ask yourself
the following question; s it substantially likely that one
of the materiality standards | identified in step five will
be met as a result of the government decision? Step
six calls for a factual determination, not necessarily a
legal one. Also, an agency may sometimes segment
(break down into separate decisions) a decision to al-
low participation by an official if certain conditions are
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met. Therefore, you should always look at your eco-
nomic interest and how it fits into the entire factual pic-
ture surrounding the decision.

“Public Generally” Exception

Step Seven — If you have a conflict of
interest, does the “public generally”
exception apply?

Now that you have determined that you will have a
conflict of interest for a particular decision, you should
see if the exceptions in Step 7 and Step 8 permit you to
participate anyway. Not all conflicts of interest prevent
you from lawfully taking part in the government deci-
sion at hand. Even if you otherwise have a conflict of
interest, you are not disqualified from the decision if the
“public generally” exception applies.

This exception exists because you are less likely to
be biased by a financial impact when a significant part
of the community has economic interests that are sub-
stantially likely to feel essentially the same impact from
a governmental decision that your economic interests
are likely to feel. If you can show that a significant seg-
ment of your jurisdiction has an economic interest that
feels a financial impact which is substantially similar to
the impact on your economic interest, then the excep-
tion applies.

The “public generally” exception must be considered\'

with care. You may not just assume that it applies.
There are specific rules for identifying the specific seg-
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ments of the general population with which you may
compare your economic interest, and specific rules for
deciding whether the financial impact is substantially
similar. Again, contact your agency counsel, the FPPC
and the specific rules for advice and details. The regu-
lations outlining the steps to apply the “public generally”
exception can be found on the FPPC website at http:/
www.fppc.ca.gov under regulations 18707-18707.9.

Are you required
to participate?
Step Eight — Even if you have a

disqualifying conflict of interest, is your
participation legally required?

In certain rare circumstances, you may be called
upon to take part in a decision despite the fact that you
have a disqualifying conflict of interest. This “legally re-
quired participation” rule applies only in certain very
specific circumstances in which your government
agency would be paralyzed, unable to act. You are
most strongly encouraged to seek advice from your
agency legal counsel or the FPPC before you act under

this rule.

Conclusion

Generally speaking, here are the keys to meeting
your obligations under the Political Reform Act’s con-
flict-of-interest laws:
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» Know the purpose of the law, which is to prevent
biases, actual and apparent, which result from
the financial interests of the decision-makers.

> Learn to spot potential trouble early. Understand
which of your economic interests could give rise
to a conflict of interest.

» Understand the “big picture” of the rules. For ex-
- ample, know why the rules distinguish between
- directly and indirectly involved interests, and why
the public generally
exception exists.

» Realize the impor-
tance of the facts.
Deciding whether
you have a disquali-
fying conflict of in-
terest depends just
as much — if not more — on the facts of your
particular situation as it does on the law.

> Don't try to memorize all of the specific conflict-
of-interest rules. The rules are complex, and the
penalties for violating them are significant. Learn
to understand the “big picture.” You’ll then be
able to look up or ask about the particular rules
you need to apply to any given case.

> Don't be afraid to ask for advice. ft is available

from your agency's legal counsel and from the
FPPC.
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